United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


IN: THE 
UNITED STATES COURT OF APPEALS: 
FOR THE. DISTRICT OF COLUMBIA CIRCUIT 


Urine SEATRS CF ALERICA, 


Ve 
Mocris Os .Vargh, 
<PomteS SIREN, 


wens reas, 


Appellant - 


APPEAL FROM CONVICTION AND SENTESEE OF 
THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


S Court ef -Appeals ee ss 
Jet: Of: Cokimbia Circuit BRIEF FOR APPELLANT 


a esnneenenemnmnnenntaenncncten santana 


FILED JUN 1970 


Nathau © Uaubions 
CLERK | 


JAMES | KOBRNER 
Attorneys far Ropeliante 
Appointed ee — Court. 


sit « 


Tiber Island 
1257 = 4th Street, S. Ww: 
Washington, D. Ce. 20024. 


: dune 8, 1970 


TABLE OF CONTENTS 


8 


\GrATEMENT OF QUESTION PRESENTED..----+e-¢ 


REFERENCES TO RULINGS..issoeseseccess see 
STATEMENT OF THE CASE.-.e-ese-+ wer -eeee 
ARGUMENT. ccsccce eno et ceessebosesercceers 


CONCLUSION. .c-- eee eres corr ererrcereree® 


= Ah = 


TABLE OF AUTHORITIES 


es 


Cases: 


MeCullough v. United States, 
369 F. 2d 548 (8th Cir. 1966).... 


Nace v. United States, 
334 F. 2a 235 (8th Cir. 1964)... 
United States v. Holien, | 
393 F. 2a 479 (4th Cir. 1968) ..-- 


*United States v. Person, 
223 F. Supp. 982 

(S. D. Calif. 1963) cee --eencecces 

Statutes: ! 


18 U.S.C. Section Fee 


18 U.S.C. Section 3146...-.+e-eeeesseeer 


18 U.S.C. Section isos KiREintonsceiles 


18 U.S.C. Section Eisilnasaaoccsccssooccs 
18 U.S.C. Section ieee meee peers. 
Other Authorities: 

H. Rpt. No. 1541, May 18, 1966.+- +2004 


S. Rpt. No. 750, September 16, 1965.-+4- 


* Cases and other authorities chiefly relied upon are 
marked by an asterisk. | 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


—_—————— 


No. 24,084 
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MORRIS W. VAUGHN, 
Appellant, 
Ve 
UNITED STATES OF AMERICA, 
Appellee. 
APPEAL FROM CONVICTION AND SENTENCE OF 


THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


——— nn 


BRIEF FOR APPELLANT 
SS 
QUESTION PRESENTED 
Whether the lower Court erred in failing to grant 
Appellant's Motion to Dismiss and in finding Appellant 


guilty of escape from the custody of the Attorney General. 


Ee 


$ This case has not previously been before this Court. 


=A = 

REFERENCES TO RULINGS | 
This appeal is taken from the decision of the 
lower Court denying Appellant's Motion to Dismiss and finding 
Appellant guilty of escape from custody (te. 7). 


STATEMENT OF THE CASE 

In an indictment filed on August 18, 1969, Appellant 
was charged with violation of 18 U.S.C. Section 75l(a), in 
that he escaped from the custody of the Attorney General on 
or about April 18, 1969. On September 5, 1969, Appellant 
pleaded not guilty to the charge, electing to stand trial. 

Trial was held on November 25, 1969, before Judge 
June L. Green, of the United States pistrict Court for the 
District of Columbia. Appellant waived his right to a jury 
trial (Tr. 4). The facts of the case were not disputed, 
and the trial proceeded on a stipulation , the substance 
of which was as follows (Tr. 3-4). | 

On February 14, 1969, Appellant, who was 
incarcerated in the District of Columbia Jail awaiting trial 
on another charge, moved, pro se, before gudge June L. Green 
of the United States District Court for the District of 
Columbia, for release on personal recognizance. By order, 
on the same day, Judge Green permitted Appellant's release 
for participation in the Work Release Program of the 
District of Columbia Jail. Appellant became a participant 
in said program on February 18, 1969. | 
On April 18, 1969, at three o'clock p.m., 


Appellant was released from the work release center at the 


-3- 

f vain to go to Dulles International Airport where he was 
* employed by Marriott In-Flite Services. At 8:05 pem. on 
| that day, he was discharged from his job and given $3.00 


bus fare to return to the Jail. However, Appellant did not 


J return to the work release center. 
+ 


On June 13, 1969, Appellant was arrested in the 

District of Columbia on a charge of robbery-pickpocket and 
_ was returned to the District of Columbia Jail. 

After the stipulation was read, argument was held 
on a Motion to Dismiss the indictment, which motion had been 
filed November 6, 1969 (Tr. 5-7). The Court denied the 
Motion to Dismiss and found Appellant guilty of escape 
from the custody of the Attorney General, as charged (Tr. 7). 

'On March 3, 1970, Appellant was sentenced to one 
to three years’ imprisonment, the sentence to take affect 
at the expiration of any sentence being served in this or 
any other jurisdiction. 

From this conviction and sentence, Appellant 
appeals. 

ARG Tv 
THE COURT BELOW ERRED IN CONCLUD ING 
THAT APPELLANT WAS *IN THE CUSTODY 
OF THE ATTORNEY GENERAL” AT THE TIME 
OF HIS ESCAPE, FOR PURPOSES OF THE 
ESCAPE STATUTE (18 U.S.C. Section 
751(a)). 

When Appellant was permitted by the United 
States District Court to participate in the work release 


program, said order recited that such release was pursuant 


to the provisions of Sections 3146(a) (1) and (5) of Title 


-¢- 


18 of the United States Code, referred to as the Bail Reform 


Act of 1966. Section 3146 (a) (1) provides that the Court 
may place the accused in the custody of a person or 
organization agreeing to supervise him. In this case, 
Appellant was remanded to the custody of the D. c. Depart-— 
ment of Corrections, which is under the supervision of the 


Attorney General. 

The work release program is envisioned by 18 U.S.C. 
Section 3146 (a) (5) which permits the Court to “impose any 
other condition deemed reasonably necessary to assure 
appearance as required, including a condition requiring that 
the person return to custody after specified hours." 
(underscoring supplied) - This is the last of a series of 
conditions which may be imposed upon the release of a 
prisoner from confinement. | 

Work release was not a novel idea at the time 
Congress passed the Bail Reform Act. For several years 
previously, the Attorney General had maintained so-called 
"half-way houses", Federal Pre-Release Guidance Centers, 
to which certain prisoners were sent toward the end of their 
terms of imprisonment. Such centers gave the prisoner the 
opportunity to find gainful employment in the community and 
to work in the community to establish roots- It was hoped 
that use of this technique of “gradual release" would 
greatly reduce recidivism. Prisoners at these centers 
were also permitted furloughs for various reasons. However, 


all prisoners at the centers were required to return to the 


center at designated hours. 


-5 
In United States v. Person, the defendant had 
Heen at a Federal Pre-Release Guidance Center and was given 
pass so that he might visit his grandmother. For failing 
f° return at the specified hour, he was charged with escape 
from the custody of the Attorney General under 18 U.S.C. 
Section 751(a)- Holding that the defendant was not "in 
custody” at the time of his escape, the Court said that 


custody is an elastic concept, often meaning different 


things for different purposes. 
2/ 


The Court stated: 
"Tus, it has often been said that 
a person who is on parole is in custody 
for many purposes, including the 
granting of habeas corpus....-But it 
has never been held, and it is not now 
contended, that a parole violator has 
escaped from custody for purposes of 
an escape statute." 
That Court felt that the defendant, Person, was in the 
same class as a parolee. He was required to return at a 
certain hour, much like a parolee must report at designated 
times. However, while the defendant was at large in the 
community, he was not in custody for the purpose of the 
escape statute. 
2) A contrary result was reached in Nace v. United 
3 
States. There, a prisoner at a Federal Pre-Release 
Guidance Center was given leave to work at an outside firm. 


When he failed to return, he was charged with escape from 


—— nee 


1/ 223 F. Supp- 982 (S.D. Calif. 1963). 
2 223 F. Supp. at 984- 
3/ 334 F. 2d 235 (8th Cir. 1964). 


-6- 
the custody of the Attorney General. The court of Appeals 
upheld the lower Court in rejecting the prisoner's argument 
that while at work he was not in custody. The Court in 
that case stated that the Attorney General was given 
custody for the full term of the Eeiisonertal sentence which 
he was serving at the time of his escape. The Attorney 
General, therefore, has custody of the prisoner regardless 
of what privileges may have been accorded hin. Unlike Nace, 
the Appellant here was not under any sentence at the time of 


his "escape". | 


In 1965, perhaps to forestall any /more Serday 
4 
such as Person, Congress amended the Work Release Act. 


By Pub L. 939-176, Congress added sub-section (ad) which 
provided that failure to remain within the enlarged confines 
or to return to the place of confinement at the time 
specified would be deemed an escape, and punishable under 
Chapter 35 (18 U.S.C. Section 751). Since then, there has 


been no question that a failure to return is an escape 


5/ 


from custody. 
When considering the Bail Reform Act in 1966, 
Congress foresaw the possibility that persons released 


prior to trial might flee the jurisdiction or otherwise 


18 U.S.C. Section 4082. 

United States v. Hollen, 393 F. 2d 479 (4th Cir. 1968) ; 
McCullough v. United States, 369 F. 2d 548 (8th Cir. 
1966). 


= 

attempt to thwart the judicial processes. Therefore, 
Section 3150 was added to Title 18. This section provides 
penalties for failure to appear before any judicial 
officer as required after release. The penalties for 
failure so to appear are markedly similar to those 
provided in Section 75l(a)- As a further safeguard of the 
integrity of the Court, Congress specifically provided, 

in Section 3151, that nothing in that chapter precludes a 


Court from exercising its contempt power. 


It is noteworthy that nowhere in the Act itself 
6 


or in the legislative history is Section 751(a) or Chapter 
35 of 18 U.S.C. referred to. Nor is there any provision, 
as in 18 U.S.C. Section 4082(d), that failure to appear as 
required, or failure to return to the place of confinement 
would be deemed an escape from custody. 

Had the lower Court in this case seen fit to 
provide that Appellant should present himself to a judicial 
officer at specified times, he could have been prosecuted 
under 18 U.S.C. Section 3150. After his failure to return, 
the Court could have amended the conditions of his release 
to require him to eee Instead, nothing was done until 
the Appellant was arrested, at which point he was charged 
for violation under 18 U.S.C. Section 751(a)- 


— ne 


6/ S. Rpt. No. 750, September 16, 1965; H. Rpt- No. 1541, 
May 18, 1966. 
7/ 18 U.S.C. Section 3146 (e). 
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It is axiomatic that criminal statutes are to be 
strictly construed. Yet, in this case, it is not even 
necessary that the word "custody" be narrowly construed. 

The wording of the statute, which was embodied in the 
Court's order authorizing release, is that “the person 
return to custody after specified hours." | 

If Appellant was in custody during the hours he 
was working, then he could not return to custody The 
conclusion is inescapable that he was not in custody at the 
time he failed to return to the Jail. Had congress intended 
that persons be deemed in custody even while out in the 
community, it would have provided in 18 U. S.C. Section 
3146 (a) (5) that persons return to "the piace of confinement” 
after specified hours. 

CONCLUSION | 

For the foregoing reasons, Appellant respectfully 
requests that this Court reverse the conviction in the lower 
Court and order that the indictment against Appellant be 
dismissed. : 

Respectfully submitted, 
MORRIS W. VAUGHN 
| 


By: 


Robert We. Healy 
| 


Tiber Island James aL Koerner 

1257 - 4th Street, S. | 

Washington, D.C. 2 His Attorneys, Appointed 
by this| Court. 

June 8, 1970 
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ISSUE PRESENTED* 


In the opinion of appellee, the following issue is presented: 

Whether the federal escape statute, 18 U.S.C. § 751(a), 
applies to a prisoner who escapes while participating in a pre- 
trial work release program, where the statute specifically ap- 
plies to pretrial release on a felony charge. 


* This case bas not previously been before this Court. 
(mI) 


GAnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24084 


Unrrep STaTes oF AMERICA, APPELLER 
v. 
Morris W. VAUGHN, APPELLANT 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 
COUNTERSTATEMENT OF THE CASE 


Appellant was charged in a one-count indictment filed on 
August 18, 1969, with escape from custody in violation of 18 
US.C. §751(a). On November 25, 1969, appellant waived his 
right to a trial by jury and was tried and found guilty before 
the Honorable June L. Green.’ Thereafter, on March 3, 1970, 
he was sentenced to a term of imprisonment of from one to 
three years. This appeal followed. 

The undisputed facts indicated that appellant was incar- 
cerated in the District of Columbia Jail while awaiting trial 
in the District Court for robbery.? On February 14, 1969, after 
receiving a request from appellant for release on personal 
recognizance, Judge June L. Green amended the conditions of 

¢ appellant’s release to allow his participation in the work release 


>The facts at the trial were not disputed. No testimony was taken. The 
Government’s case was presented by the introduction into evidence of a 
+ stipulation of facts. Appellant presented no evidence and rested upon his 
legal argument, contending that the indictment should be dismissed 
(Tr. 1-8). 
* The criminal charge upon which appellant was awaiting trial (Cr. Ne. 
1548-68) later resulted in a conviction, after trial by jury, and a sentence 
of two to six years. No appeal was taken from that conviction. 


(1) 


2 


program of the District of Columbia Jail. On February 18, 
1969, appellant became a participant in the work release pro- 
gram, and on April 18, 1969, he failed to return to the jail upon 
completion of the employment to which he was assigned. In- 
deed, on April 18, 1969, he was discharged from his job at the 
Dulles International Airport and given the three dollars bus 
fare to return to the District of Columbia Jail. Appellant, how- 
ever, never returned to the jail on April 18 and was arrested 
approximately two months later on June 18, 1969, on another 
charge (robbery) in the District of Columbia. At the time of 
his arrest appellant was using the name Alford McRae rather 
than his correct name (Tr. 2-4). 


ARGUMENT 


A federal prisoner who escapes from the work release pro- 
gram, in which he was allowed to participate prior to his 
trial, violates the federal escape statute 


Appellant contends that because he participated in the work 
release program prior to trial rather than after a conviction, 
his escape therefrom does not violate the federal escape statute, 
18 U.S.C. § 751(a), which provides in pertinent part: 

Whoever escapes or attempts to escape from the cus- 
tody of the Attorney General or his authorized repre- 
sentative, or from any institution or facility in which he 
is confined by direction of the Attorney General, or from 
any custody under or by virtue of any process issued 
under the laws of the United States by any court, judge 
or magistrate * * * shall, if the custody or confinement 
is by virtueaf an arrest on a charge of felony, or convic- 
tion of any offense, be fined not more than $5,000 or im- 
prisoned not more than five years, or both; or if the 
custody * * * is for extradition or by virtue of an arrest 
or charge of or for a misdemeanor, and prior to convic- 
tion, be fined not more than $1,000 or imprisoned more 
than one year, or both. [Emphasis added.] 
Thus the statute proscribes an escape from “custody.” Appel- 
lant now apparently agrees, as he must, that release to the 
work release program comes within the term “custody” in 
section 751(a). See appellant’s opposition to motion for sum- 
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mary affirmance, filed in this Court on July 20, 1970, at 2. In- 
deed, this Court has specifically so ruled in Hiet v. United 
States, D.C. Cir. No. 23384, decided June 26, 1970. This Court’s 
affirmance in Hiet was in accord with existing law on the 
isshe. See United States v. Hollen, 393 F. 2d 479 (4th Cir. 
1968); McCullough v. United States 369 F. 2d 548 (8th Cir. 
1966); Frazier v. United States, 119 U.S. App. D.C. 246, 339 
F. 2d 745 (1964); Nace v. United States, 334 F. 2d 235 (8th 
Cir. 1964). 
The rationale for the Hiet, Hollen and M cCullough rulings 
is contained in the history of 18 U.S.C. § 4082. Prior to 1965 it 
had been argued successfully in United States v. Person, 223 
F. Supp. 982 (S.D. Cal. 1963), that a prisoner’s escape from a 
halfway house was not an escape from custody in violation of 
18 U.S.C. §751(a). In 1965, however, Congress amended 18 
US.C. § 4082. Congress did so, as appellant recognizes, “to 
forestall any more cases such as Person” (Brief for Appellant 
at 6). More specifically, Congress added subsection (d) to sec- 
tion 4082, which reads as follows: 
The willful failure of a prisoner to remain within the 
extended limits of his confinement, or to return within 
the time prescribed to an institution or facility desig- 
nated by the Attorney General, shall be deemed an 
escape from the custody of the Attorney General pun- 
ishable as provided in [section 751(a)]- 

In addition, in the legislative history of this amendment Con- 

gress left no doubt about its intent to establish that an escape 

from work release is a violation of section 751(a): 
[This amendment] would give the Attorney General 
the additional authority to commit or transfer prisoners 
to residential community treatment centers, to author- 
ize prisoners who are believed to be trustworthy to go 
on furlough for up to 30 days for critically compelling 
reasons, and to grant equally trustworthy and otherwise 
qualified prisoners the privilege of working at paid em- 
ployment or obtaining training in the community. The 
willful failure of a prisoner to remain within the ex- 
tended limits of his confinement or to return on time to 
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the institution or facility where he is a prisoner would 

be punishable as an escape under 18 U.S.C. § 761 Mala 
S. Rep. No. 613, 89th Cong., Ist Sess. 1-2 (1965) (emphasis 
added). We submit, then, that the statute, the legislative his- 
tory and the case law all make an escape from work release a 
violation of 18 U.S.C. § 751(a). 

Appellant also asserts that section 751(a) is not violated if 
the escape from work release occurs before trial rather than 
after conviction. Section 751(a), however, on its face applies 
to an escape from “custody or confinement [which] is by vir- 
tue of an arrest on a charge of felony.” Moreover, the statute 
definitively articulates two different penalties. The statute sets 
up a penalty of one year and/or $1,000 for an escape from con- 
finement on a misdemeanor “prior to conviction,” and five 
years and/or $5,000 for an escape from confinement on an 
arrest for a felony or after a felony or misdemeanor conviction. 
Thus section 751(a) is unambiguous on its face and encom- 
passes appellant’s conduct in the instant case. 

Moreover, Congress in the legislative history of an amend- 
ment to section 751(a) reiterated its intent. It stated un- 
equivocally that section 751(a) provides: 

for a maximum penalty of 5 years’ imprisonment and/or 
a fine of up to $5,000 for escape or attempted escape 
from lawful custody or confinement following convic- 
tion, or from custody or confinement prior to conviction 
on a felony charge. 
H.R. Rep. No. 1014, 88th Cong., Ist Sess. 1 (1963). [Emphasis 
added.] Appellant is not able to controvert such clear statutory 
language and evidence of congressional intent. 

In an attempt to buttress his argument appellant proclaims 
that section 4082(d) “applies only to convicted persons” 
(appellant’s opposition to motion for summary affirmance at 
2). Section 4082(d), however, contains no such limitation. 
Rather, the subsection speaks in terms of the “willful failure 
of the prisoner,” not “[a] person convicted of an offense,” as 
does subsection (a) of 4082. The language of section 4082(d) 
merely establishes that work release is a form of “custody” as 
that term is used in section 751 (a). The plain language of sec- 
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tion 751(a) then compels the conclusion that it encompasses 
an escape while confined on a felony charge prior to trial. 

Finally, appellant contends that the Bail Reform Act some- 
how precludes his conviction under section 751(a). He argues 
that the Bail Reform Act, 18 U.S.C. § 3150, is the proper statute 
under which the Government should prosecute him. Appellant 
is in error. First, section 3150 would not even apply to appel- 
lant’s escape from work release since it proscribes only a 
“failfure] to appear before any court or judicial officer as 
required.” Since appellant escaped shortly after he was placed 
in the work release program, no trial date or court appearance 
date had been set in his case.* Hence, section 3150 was not 
violated when appellant escaped on April 18. Section 751(a) 
was. Moreover, if appellant’s contention were adopted by this 
Court, he would in effect be able to create his own form of per- 
sonal bond without being subject to the penalty of section 3150. 

Even if the Bail Reform Act could be invoked (by setting a 
future court date and having appellant not appear), that in no 
way reduces or eliminates the application of section 751(a). 
It has long been recognized that it is within the discretion of the 
United States Attorney to select the stat under which a 
defendant will be prosecuted. See, e.g., Hutcherson v. United 
States, 120 U.S. App. D.C. 274, 279-80, 345 F. 2d 964, 969-70 
(1965). Cf. Newman v. United States, 127 U.S. App. D.C. 
263, 265-66, 382 F. 2d 479, 481-82 (1967). Moreover, there is 
certainly no basis for suggesting that Congress intended the 
Bail Reform Act either to replace or to alter the existing appli- 
cation of the federal escape statute. 

For all these reasons we submit that appellant was properly 
convicted of violating section 751 (a). 


2 In effect, an acceptance of appellant’s contention would mean that, not- 
withstanding the fact that appellant had escaped, the District Court should 
have proceeded to set a trial date for his case and waited until that date 
arrived. Then, if appellant did not appear, prosecution for violation of sec- 
tion $150 could be begun. This would truly be an adventure into an area 
of judicial and executive wastefulness. 


6 
CONCLUSION 


WHEREFORE, appellee respectfully submits that the judgment 
of the District Court should be affirmed. 


Tuomas A. FLANNERY, 
United States Attorney. 
Joun A. TERRY, 
MicuHaet J. Mapican, 
Assistant United States Attorneys. 
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ARGUMENT 


In the instant appeal, this Court is presented with a case of 
first impression. The issue requires judicial construction of the 
Bail Reform Act of eee” While the cases relied upon by the govern- 
ment support its contentions, they are wholly inapposite in this setting. 
Briefly, the difference between them and the case at bar is the same 


as between an arrested suspect awaiting trial and a convicted felon 


serving his sentence. There simply have been no cases on the point 


raised by this appeal. 


Succinctly stated, the government's argument rests upon the 
fallacious premise that a statute enacted by Congress for one purpose 
may be used for quite another purpose altogether. Given this premise, 
the logic advanced by the government is unassailable. | 

The starting point for the government's argument is that 18 
U.S.C. Section 751(a), under which Appellant was convicted, applies 
equally to escapes from custody before trial or after conviction. With 
this proposition Appellant cannot disagree. By its terms, Section 751(a) 
provides one set of penalties for escape following conviction, of either 
a misdemeanor or a felony, and another set for escape prior to trial 

| 
after arrest on a charge of felony. There is absolutely no question that 


if Appellant had scaled the wall of D. C. Jail or smuggled himself out of 


_ 


1/ 18 U.S.C. Section 3146, et seq. 
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the’ building, he would have been properly convicted under this 
Segtion. This would be so notwithstanding the fact that he was only 
awaiting trial. But this begs the question since the real issue is 
whether or not the Appellant was in the custody of the Attorney 
General at the time of his alleged "escape". 

It is to this point that the government next turns its attention. 
Fripuevious cases, the argument goes, persons who have escaped from 
work-release programs have been convicted under Section 751(a), and 
these convictions have been upheld. Supporting this proposition, the 
Bremer cites several cases, some of which were decided by this 
Court. But each and every one of these cases involved prisoners who 
were serving sentences imposed upon them by the Court after conviction. 
Indeed, the work-release program in which they were participating at 
the time of their escapes was the program authorized by Congress in 
18 U.S.C. Section 4082. Herein lies the fatal flaw in the government's 
logic. 

* Section 4082 was enacted by the Congress to provide specific 
gtatutory authority for "half-way houses" or Federal Pre-Release 
Guidance Centers to which trustworthy prisoners may be assigned toward 
fhe end of their terms of imprisonment in order to foster and strengthen 


q 
bonds with the outside community. This gave such prisoners an 


opportunity to find gainful employment and gradually to establish roots 


Lutside of the prison walls. 


In United States v. Person , the defendant, a prisoner 
stationed at just such a Federal Pre-Release Guidance Center, had 


been permitted to leave the center in order to visit an ailing relative. 


Upon his failure to return at the hour specified in his pass, he was 


charged with escape from custody of the Attorney General under 18 


U.S.C. Section 751(a). In dismissing the indictment, the Court held that 
during the time this prisoner was at large in the community, he was in 
the nature of a parolee, and not in the custody of the Attorney General. 
Therefore he could not be prosecuted for escaping trom the custody of 
the Attorney General. | 

The following year in Nace v. United sa the th Circuit 
Court of Appeals held that a convicted prisoner, placed in the custody of 
the Attorney General, was deemed to be within his custody regardless of 
his physical whereabouts. Faced with these contradictory cases and 
obviously fearing more such as Person, the Congress amended the Work 
Release nie Sub-section (d) made it clear that the failure of a 
prisoner to remain within enlarged confines, or the failure to return to 
the assigned place of confinement at the time prescribed, would be 
“deemed an escape from the custody of the Attorney General and, there- 
fore, punishable under 18 U.S. C.Section 751. Since that amendment, 


cases have consistently upheld the power of the government to prosecute 


ee 


2/ 223 F.Supp. 982 (S.D. Calif. 1963). 
3/ 334 F.2d 235 (8th Cir. 1964). 


4/ 18 U.S.C. Section 4082 


Ah 


non-returnees for escape from the custody of the Attorney General. 

It was never believed that Section 4082 permitted release of 
suspects prior to trial. This was the subject matter of the Bail 
Reform Act of hose The announced purpose of this Act was to provide 
indigent persons with alternatives to a money bail. One of the choices 
entrusted to the discretion of the trial court was a limited release by 
which a prisoner awaiting trial would be permitted to leave his place of 
ae ement during certain specified hours in order to participate in 
gainful employment. By 18 U.S.C. Section 3146(a)(5) trial courts were 
specifically authorized to include in their limited release orders a 
c§ndition that the person "return to custody after specified hours". This 
See was included in the Order under which the Appellant was 
mene 

The government apparently contends that although Appellant was 
released under the authority of the Bail Reform Act, he is nevertheless 
Poona by the provisions of Section 4082, an entirely different statute, 
enacted a year prior to the Bail Reform Act. There is absolutely no 
precedent for this intermixing of statutes in a criminal case. Section 
4082, as is evidenced by the entire legislative history, was intended to 


apply to convicted prisoners, and only convicted prisoners. Neither the 


} 
Bail Reform Act itself nor its legislative history makes any reference 


}, the earlier enacted statute. 


“ 
/ 18 U.S.C. Section 3146, et. seq. 
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Having made this grand leap from statute to statute, to 
establish that Appellant was in "custody" at the time of his "escape", 
the government leaps again, pack to Section 751(a). Since Appellant 
was obviously in the custody of the Attorney General, the Brief argues, 


he was subject to the penalty of Section 751(a) which specifically applies 


| 
to escapes prior to trial. 
| 


However, there was one point raised in Appellant's Brief which 


has been consistently neglected. If it is so obvious that an arrested 


suspect is in the custody of the Attorney General regardless of his actual 


location, why does the Bail Reform Act require a "return to custody"? 


Perhaps Congress was using the word with a different meaning. Perhaps 


Congress meant "return to place of confinement". It must be presumed 
that the Congress meant what it said and said what it meant. Even if it 


be assumed that the term "custody" was used without realization of the 
6/ 


consequences, the established rule in criminal cases is that the statute 


| 
is to be strictly construed. Thus, even if Congress had made a mistake 


| 
by using this term, it is for the Congress to correct it. 


The government treats with contempt the Appellant's suggestion 


| 
that the Court could maintain control over those conditionally released 
without resort to Section 751(a). This ridicule was directed to the 


suggestion that the Court could have set a trial date and prosecuted the 


ee 


6/ This is an unreal assumption since it was only in 'the previous year 
that Congress was required to amend another statute to clarify the exact 
point. . 


-6- 


Appellant under 18 U.S.C. Section 3150 for his failure to appear 
at nn trial. However, no comment was directed to the more 
realistic suggestion that the Court require such prisoners to appear 
at regular intervals before a judicial officer. For failing thus to 
appear, escapees could likewise be prosecuted under Section 3150. 
This entire comment was offered only to demonstrate that the Congress 
has not left the government without remedy against persons violating 
their work-release conditions. 

It is also noteworthy that nowhere in its Brief does the govern- 


ment mention the suggested alternative of the Court's inherent contempt 


ae This is preserved intact by virtue of 18 U.S.C. Section 3151. 


The mere failure to return to custody at the time specified in the trial 
court's Work Release Order would be a contempt of Court and punishable 
under these inherent powers. The purpose of Section 3151 was merely 
to make clear that alternative remedies contained in the Bail Reform Act 


gnould not be held to reduce the Court's inherent powers. 
j 
$ 
the Appellant ‘in the custody of the Attorney General while at large in the 


Stripped of adornment, the question for this Court remains: was 


community ? It is respectfully submitted that he was not. Such a decision 
‘can be reached either by analysis of the very terms of the Bail Reform 
Act or by analogy to the Work Release Act, where Congress specifically 


é 
legislated its meaning. 


WHEREFORE, the premises considered, it is respectfully urged 


= = | 
| 


that this Honorable Court reverse the Appellant's conviction in the 


lower court and order that the indictment against Appellant be dismissed. 


| 
Respectfully sub mitted, 
| 


- MORRIS W. VAUGHN 


Robert wl Mele 


Tiber Island 
1257 -4th/Street, S. W. 
Washington, D. C. 20024 


James A. Koerner 
1737 DeSales Street, N. W. 
Washington, D. C. 20036 


His Attorneys | 
Appointed by this Court 
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| 
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Michael J. Madigan, Esq. 
Assistant U.S. Attorney 
United States Courthouse 
Washington, D. C. 


